%

e
i b

Tt

{e-
g

1

1

S T A B

™

B

-

COMMITTEE ON RULES ;i
OF cof
PRACTICE AND PROCEDURE

Washington, DC
June 23-25, 1924




7 \4

1

3

oy

|

o) 1

T3

SN A

Y

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
WASHINGTON, D.C.
JUNE 23-25, 1994
Opening Remarks of the Chair
A. Report on Recent Rules Amendments Approved by the Supreme Court

B. Coordination of CJRA Tasks with the Court Administration and Case
Management Committee

Approval of the Minutes
Report of the Administrative Office
A. Legislative Activity Report
B. Administrative Actions
i. Recordkeeping
ii. Expanding public comment list
iii.  Flow chart
ACTION - Report to the Judicial Conference on Facsimile Filing Standards
Reﬁort of the Advisory Committee on Appellate Rules

A. ACTION - Proposed Amendments to Rules 4, 8, 10, 47, and 49 for
Approval and Submission to the Judicial Conference

B. ACTION - Proposed Amendments to Rules 21, 25, 26, 27, 28, and 32
for Public Comment

C. ACTION - Ninth Circuit Local Rule Regarding Capital Cases
D. Minutes and Other Informational Items
Report of the Advisory Committee on Bankruptcy Rules

A. ACTION - Proposed Amendments to Rules 8018, 9029, and 9037 for
Approval and Submission to the Judicial Conference

B. ACTION - Proposed Amendments to Rules 1006, 1007, 1019, 2002,
2015, 3002, 3016, 4004, 5005, 7004, 8008, and 9006 for Public.
Comment
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Honorable Alicemarie H. Stotler
United States District Judge
751 West Santa Ana Boulevard
Santa Ana, California 92701

Members:

Honorable George C. Pratt
United States Circuit Judge
Uniondale Avenue

at Hempstead Turnpike
Uniondale, New York 11553

Honorable Frank H. Easterbrook
United States Circuit Judge
219 South Dearborn Street
Chicago, Illinois 60604

Honorable William O. Bertelsman
Chief Judge

United States District Court
P.O. Box 1012

Covington, Kentucky 41012

Honorable Thomas S. Ellis, III
United States District Judge
200 South Washington Street
Alexandria, Virginia 22320

Honorable William R. Wilson, Jr.

United States District Judge

600 West Capitol Avenue, Room 153

Little Rock, Arkansas 72201

Honorable James A. Parker
United States District Judge
P.O. Box 566 .
Albuquerque, New Mexico 87103

Area Code 714

836-2055

FAX-714-836-2062
(Short FAX)

714-836-2460
(Long FAX)

Area Code 516
485-6510

FAX~-516-485-6582
Area Code 312
435-5808
FAX-312-435-7543

Area Code 606
655~3800

FAX-606-431-0296
Area Code 703

557-7817
FAX-703-557-2830

Area Code 501
324-6863
FAX-501-324-6869

Area Code 505
766-1129

FAX-505-766-1283
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Joseph F. Spaniol, Jr., Esquire
Committee on Rules of

Practice and Procedure
Washington, DC 20544

Mary P. Squiers, Asst. Prof.
Boston College Law School
885 Centre Street

Newton, Massachusetts 02159

Bryan A. Garner, Esquire
LawProse, Inc.

Sterling Plaza, 5949 Sherry Lane
Suite 1280, L.B. 115

Dallas, Texas 75225

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

Area Code 202
273-1820

FAX-202-273-1826

Area Code 617
552-8851

FAX-617-552-2615

Area Code 214
691-8588

FAX-214-691-9294
358-5380
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273-1820
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Supreme Gonrt of the Buited Bintes
Waslhington, B. . 205%3

CHAMBERS OF
THE CHIEF JUSTICE

April 29, 1994

Dear Mr. Speaker:

By direction of the Supreme Court of the United
States, I have the honor to submit to the Congress:
amendments to the Federal Rules of Appellate Procedure
that have been adopted by the Supreme Court pursuant to
Section 2072 of Title 28, United States Code. While the
Court is satisfied that the required procedures have been
observed, this transmittal does not necessarily indicate
that the Court itself would have proposed -these
amendments in the form submitted.

Accompanying these rules are excerpts from the
report of the Judicial Conference of the United States
containing the Advisory Committee Notes submitted to the
Court for its coneideration pursuant to Section 331 of
Title 28, United States Code.

Sincerely, .
4 } .

/ 2/,/ J,-"" {aj)f %MZI%((W

Honorable Thomas S. Foley
Speaker of the House of Representatives
Washington, D.C. 20515

i
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Sugreins Gosiet of 1 Finited States
Washington, B. §. 20543

CHAMBERS OF
THE CHIEF JUSTICE

April 29, 1994

Dear Mr. Speaker:

By direction of the Supreme Court of the United
States, I have the honor to submit to the Congress
amendments to the Federal Rules of Bankruptcy Procedure
that have been adopted by the Supreme Court pursuant to
Section 2075 of Title 28, United States Code. While the
Court is satisfied that the required procedures have been
observed, this transmittal does not necessarily indicate
that the Court itself would have proposed these
amendments in the form submitted.

Accompanying these rules are excerpts from the
report of the Judicial Conference of the United States
containing the Advisory Committee Notes submitted to the
Court for its consideration pursuant to Section 331 of
Title 28, United States Code.

§1ncerely, 27

Honorable Thomas S. Foley

Speaker of the House of Representatives
Washington, D.C. 20515 ’

(o)
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Supreme Gonrt of the Bnited Stutes
PWashington, B. §. 205%3

CHAMBERS OF
THE CHIEF JUSTICE

April 29, 199%4

Dear Mr. Speaker:

By direction of the Supreme Court of the United
States, I have the honor to submit to the Congress
amendments to the Federal Rules of Criminal Procedure
that have been adopted by the Supreme Court pursuant to
Section 2072 of Title 28, United States Code. While the
Court is satisfied that the required procedures have been
observed, this transmittal does not necessarily indicate
that the Court itself would have proposed these
amendments in the form submitted.

Accompanying these rules are excerpts from the
report of the Cudicial Conference of the United States
containing the Advisory Committee Notes submitted to the
Court for its consideration pursuant to Section 331 of

Title 28, United States Code.
' / Heee -
'/

Sincerely,

‘/[X//// Ll /

Honorable Thomas S. Foley
Speaker of the House of Representatives
wWashington, D.C. 20515

ain
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Supreme Qourt of the Huited Stutes
’5ulrms¢vn.3 ‘4 205’*3

CHAMBERS OF
THE CHIEF JUSTICE

April 29, 199%4

Dear Mr. Speaker:

By direction of the Supreme Court of the United
States, I have the honor to submit to the Congress an
amendment to the Federal Rules of Evidence that has been
adopted by the Supreme Court of the United States
pursuant to Section 2072 of Title 28, United States Code.
The Court has withheld that portion of the proposed

-amendment to Rule of Evidence 412 transmitted to the

Supreme Court by the Judicial Conference of the United
States which would apply that Rule to civil cases. The
reasons  for the Court’s action are set forth in the
attached letter to Judge Gerry, Chairman of the Executive

Committee of the Judicial Conference of the United
States.

Accompanying this rule are excerpts from the report
of the Judicial Conference of the United States
containing the Advisory Committee Note submitted to the
Court for its consideration pursuant t¢ Section 331 of
Title 28, United States Code. The Note was not revised
to account for the Court’s action, because the Note is
the commentary of the advisory committee.

Sincerely,

V7 é%
Honorable Thomas S. Foley

Speaker of the House of Representatives
Washington, D.C. 20515

(1)
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Supreme Qonrt of the Hnited Stales
Waokington, B. . 20543

CHAMBERS OF

THE CHIEF JUSTICE

April 29, 1994

The Honorable John F. Ger

Chair L

Executive Committee

Judicial Conference of the United States
wWashington, D.C. 20544

Dear Judge Gerry:

I would like to express the Court’s appreciation for the
Judicial Conference’s submission of the proposed amendments to the
Federal Rules of Appellate Procedure, the Federal Rules of
Bankruptcy Procedure, the Federal Rules of Criminal Procedure, and
the Federal Rules of Evidence. I am writing to inform you that the
court has approved and forwarded the proposed changes to the
Congress, with one exception.

We have withheld approval of that portion of the proposed
amendments to Rule of Evidence 412 which would apply that Rule to
civil cases, and make evidence of the sexual behavior or
predisposition of an alleged victim admissible only if "its
probative value substantially outweighs the danger of harm to any
victim and of unfair prejudice to any party." Proposed Rule of
Evidence 412(b)(2).

Some members of the Court expressed the view that the
amendment might exceed the scope of the Court’s authority under the
Rules Enabling Act, which forbids the enactment of rules that
*abridge, enlarge or modify any substantive right." 28 U.S.C.
§2072(b). This Court recognized in Meritor Saving Bank v. Vinson,
477 U.S. 57, 69 (1986), that evidence of an alleged victim’s
*sexually provocative speech or dress" may be relevant in workplace
harassment cases, and some Justices expressed concern that the
proposed amendment might encroach on the rights of defendants.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Draft Minutes of the Meeting of January 12-14, 1994
Tucson, Arizona ‘

The winter meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Tucson, Arizona on Wednesday, Thursday, and Friday, January 12 -
14, 1994. The following members were present:

Judge Alicemarie H. Stotler (chair)
Professor Thomas E. Baker |
Judge William O. Bertelsman
Judge Frank H. Easterbrook

Judge Thomas S. Ellis, III
Professor Geoffrey C. Hazard, Jr.
Irving B. Nathan, Esquire (for Deputy Attorney
- General Philip Heymann)

Judge James A. Parker

Alan W. Perry, Esquire

Sol Schreiber, Esquire

Chief Justice E. Normian Veasey
Judge William R. Wilson, Jr.

Judge George C. Pratt was unable to reach the meeting because of transportation

* problems caused by inclement weather. Alan C. Sundberg, Esquire, was unable to attend

due to illness.

At the invitation of the chair, former members Judge Robert E. Keeton and
Professor Charles Alan Wright participated in the meeting. ‘

Supporting the committee were Professor Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, and John K. Rabiej, chief of the
Rules Committee Support Office of the Administrative Office of the United States Courts.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules:
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter
Advisory Committee on Bankruptcy Rules:
Judge Paul Mannes, Chair :
Professor Alan N. Resnick, Reporter
Advisory Committee on Civil Rules:
Judge Patrick E. Higginbotham, Chair
Dean Edward H. Cooper, Reporter
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unless a judge "otherwise directs." He added that several bankruptcy judges had voiced the
opinion that the provisions of Fed.R.Civ.P. 26 made no sense in most contested matters.

Mr. Rabiej stated that the Rules Committee Support Office had received a request
from the media to attend the scheduled public hearing on the proposed amendments to
Fed.R.Crim.P. 53, dealing with cameras in the courtroom. Judge Stotler inquired as to what
action should be taken if the media were to ask to videotape the hearings. Judge Jensen
replied that his immediate reaction was that there would be no problem in allowing them
to do so.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee approved the minutes of the June 17-19, 1993 meeting, with the
addition of the language set forth in Mr. McCabe’s January 7, 1994 letter to Judge Stotler,
concerning Judge Keeton’s resolution on facsimile filing.

Judge Keeton’s resolution had been approved by the committee with one dissent.
At the time he offered it during the course of the June 1993 meeting, Judge Keeton did not
have before him: (1) the specific language of the Judicial Conference’s existing guidelines
on fax filing, and (2) a summary of the concerns of the advisory committee regarding the
proposed new guidelines. It was agreed by the committee that detailed language regarding
these two matters would be added to the resolution following the meeting.

In the interest of making the minutes of the June 1993 meeting as complete and self-
contained as possible, the committee voted without objection to approve the following
amendments to the draft minutes to incorporate the specific language added to the
resolution after the meeting: ' . ‘

At the bottom of f)age 3 of the draft minutes, in lieu of "Here add a summary of the
resolution," substitute the following:

"Effective December 1, 1991, the Judicial Conference authorizes
any court to adopt local rules to permit the clerk, at the
discretion of the court, to accept for filing papers transmitted
by facsimile transmission equipment; provided that such filing
is permitted only:

(1) in compelling circumstances, or
(2) under a practice which was established by the
court prior to May 1, 1991."
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committee seek the views of bar associations. These views were endorsed by several other
committee members.

Mr. Perry stated that lawyers generally are interested only in specific amendments
to the rules, particularly amendments perceived as likely to affect their interests or those
of their clients. They do not appreciate the balance and objectivity required of the
rulemaking process. Accordingly, he suggested that the committee consider ways to reach
out to lawyers -- to educate them and involve them in the rulemaking process.

A number of participants endorsed this view. Judge Stotler noted that the new AO
pamphlet on the federal rules was very effective and should be distributed as widely as
possible to the bar. Professor Hazard suggested that a copy of the pamphlet be included
with each questionnaire so the recipient will have a basic knowledge of the rulemaking
process when responding. ! '

Judge Mannes stated that the advisory committees generally only hear from judges
and lawyers who do not like a particular amendment. He recommended that the
committees encourage comments from people who favor particular rule amendments.

Several members expressed regret that certain members of the bar had politicized
the rules process for self interest. Judge Higginbotham pointed out, however, that the
committee cannot escape politics. If a specific rule amendment hits a nerve center or
touches economic interests, political actions are likely to override the rules process.

Judge Ellis stated that bar groups were now more interested in the rulemaking
process. This was a direct result of the controversy surrounding the recent amendments to
Fed.R.Civ.P. 26. The amendments represented a watershed event for the process. -

Professor Baker reported that he had requested the members of the committee to
list the concerns or issues they saw regarding the Procedures for the Conduct of Business
by the Judicial Conference Committees on Rules of Practice and Procedure. He
summarized the responses of the members as follows:

- How the rules committees relate to other Conference committees

- The role of the Supreme Court in the rulemaking process

- The timetables established for the rulemaking process

- The job description of the committee chair

- The future of the style subcommittee and the role of style

- The local rules project -- how to follow through and monitor it

- Integration of the various sets of federal rules

- ' Coordinating the work of the advisory committees and their liaisons
- Education of the bench, bar, and public

- Setting goals for rulemaking |
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added that he had prepared a section-by-section comparison between section 473 of the
Civil Justice Reform Act and the recent amendments to the civil rules. Four of the six
principles of case management set forth in the Act arguably had been satisfied by the civil
rules amendments that took effect December 1, 1993. The only two principles in section
473 not addressed explicitly in the new rules were: (1) case tracking, and

" (2) an 18-month trial date.

INTERNAL COMMITTEE PROCEDURES

Judge Stotler said that it would be helpful to establish a regular format for
committee meetings that would first address action items for Judicial Conference approval,
followed by action items for publication and comment, followed by information items (i.e.
amendments pending at the Supreme Court or in Congress and proposals published for
public comment). She also stated that the docket system used by the Advisory Committee
on Appellate Rules was very effective and should be considered for use by the other
advisory committees.

Judge Ellis noted that many lawyers and academics had complained that the rules

committees appeared to act in a piecemeal fashion and tended to make too many changes
in the rules.

Professor Hazard recommended that amendments to the rules be processed only on
a regularly scheduled basis, perhaps with amendments batched for approval every five years
or so. He stated that emergency changes must be accommodated, but they are few in
number. He argued that under this type of fixed schedule approach, the bar could regularly

expect a package of rule amendments every five years, rather than piecemeal changes each
year.

‘Judge Easterbrook stated that the cyclical approach had a serious problem because
the terms of committee members and chairs were simply too short. Three-year terms for
the chairs, in particular, were just not enough time to assure continuity in the rulemaking
process and to see a package of amendments through from start to finish. Several of the
members agreed strongly with this statement. |

Mr. Spaniol sympathized with the desire for a regular cycle of rules changes, but he
argued that the committee would just have to "play it by ear." He suggested that if a plan
were developed calling for omnibus amendment packages every several years, the

committees would soon have to depart from it out of necessity. Other members agreed with
his observation.
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Mr. Garner stated that when one focuses on style, substance is normally improved
as a byproduct through the elimination of vagueness and ambiguities. He pointed out that
the style subcommittee had simplified the civil rules from a 12th Grade reading level to a
9th Grade reading level, which would foster uniform interpretations.

Mr. Garner noted that he had been working on a set of guidelines for rule drafting
that would cover structure, sentence o}der, word choices, and special conventions. The
guidelines were designed for the use of the reporters to the advisory committees.

Mr. Spaniol stated thatthewc’omlnittee must “advdr\eiss how it will handle style in the
future. He argued that style should be left basically to the reporters. If they draft the rules
in good style at the outset the system will work efficiently.

Judge Stotler stated that the committee must address two important issues:

(1) the timing of the restyled rules packages, and
(2)  whether style should be a separate process or integrated into the
existing structure.

Judge Bertelsman cautioned that there was a general feeling in the legal profession
that rules revisions had been too frequent. The opinion had been expressed most vocally
by law professors. He stated that he was very much in favor of the style revisions, but was

concerned that publishing a whole package of style changes at one time in the near future
would be a mistake.

Judge Logan stated that the Adyisory Committee on Appellate Rules preferred to

have the appellate rules restyled as a package and would like to keep drawing on the talents
of Bryan Garner.

Judge Wilson and several other committee members stated that the style project was
vital and must be continued.

Mr. Perry suggested that all five sets of rules might be rewritten according to a
prescribed schedule over the next several years. The committee might wait until all the
revisions were completed and then issue all the rules together as a single package. The
consensus of the committee, however, did not favor this approach.

Judge Easterbrook cautioned that it might be best to see how well the revisions in

civil rules are received before tackling the other sets of rules. He expressed concern over
hidden substantive changes made in the guise of style.

Judge Mannes stated that the Advisory Committee on Bankruptcy Rules had restyled
all the official bankruptcy forms a few years ago with great success.
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serious concerns over local barriers to government attorneys. Mr. Rabiej added that the
Senate version of the pending omnibus crime bill had provisions for attorney conduct in
violent crime cases.

In conclusion, Professor Coquillette summarized the plan of the local rules project
as follows:

(1)  To poll the district courts again.
(2)  To begin work on reviewing the local criminal rules.
(3)  To begin work on attorney admission and conduct.

Mr. Nathan, on behalf of the Department of Justice, urged action on attorney
conduct rules. He noted that the practice of the federal courts to incorporate state attorney
conduct rules had caused serious problems for the department. Government attorneys were
forced to deal with more than 50 different sets of rules and were concerned that local
attorney conduct rules affected procedure.

Chief Justice Veasey stated that the state courts were very much interested in
preserving their authority in this area. The Conference of State Chief Justices had
discussed the matter with the Department of Justice and would debate the matter at its next
meeting. He recommended that the rules committee address attorney conduct, and he
noted that it had constitutional and comity implications. The states clearly would not like
to see a federal trump of attorney conduct matters, either by the Department of Justice or
by local federal court rules.

Chief Justice Veasey emphasized that the states did not want a confrontation on the
matter and wished to work with the Department of Justice and the rules committees.
Moreover, the public was upset with attorney conduct in general. Accordingly, if the
committee, the department, and the states failed to work together, a vacuum would be
created for the politicians to fill.

Judge Bertelsman observed that the issue of attorney conduct may well be substantive
in nature and beyond the power of the rules committees to address. Professor Wright
pointed out that 28 U.S.C. § 1654 authorized each court to regulate attorney admission and
practice,. Judge Bertelsman agreed but added that this subject was not part of the Rules
Enabling Act process. ‘

Professor Hazard stated that some aspects of attorney conduct were beyond the
power of the committee because they did not constitute practice and procedure. Yet, other
parts clearly lay within the committee’s authority.
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Judge Stotler declared that the integrity of the Rules Enabling Act was very
important. She pointed out that the Automation and Technology Committee was also
opposed to fax filing, largely on the grounds that fax represented old technology.

Judge Higginbotham stated that the Advisory Committee on Civil Rules did not have
a major concern with the Rules Enabling Act. Rather, it was more concerned about
fostering uniformity of practice among the district courts. Accordingly, the national
guidelines would have to address procedural content.

Professor Resnick stated that the Advisory Committee on Bankruptcy Rules was
opposed to fax filing in the bankruptcy courts in any form. He referred to the new federal
bankruptcy rule that authorizes electronic noticing and stated that the advisory committee
wants to leapfrog fax technology in favor of electronic filing.

Judge Keeton declared that the reporters’ draft from the June 1993 meeting was a
vast improvement over the original guidelines prepared by the Court Administration and
Case Management Committee, but they were still far from acceptable to the standing
committee. He pointed out that the Judicial Conference had rejected the proposed
guidelines, largely on the basis that they would bypass the Rules Enabling Act process. He
said that if the Judicial Conference itself violated the Act, it would surely undercut the
judiciary’s standing when it cautions the Congress against enacting rules by statute.
Nevertheless, the Conference was expecting final action on fax guidelines by September
1994. Thus, the rules committees must produce some document.

Judge Keeton complimented the appellate advisory committee for excellent work in
producing redrafted guidelines and a model local rule that separated technical matters from
procedural directions. The latter surely should be set forth in rules, which are required to
be published and made available to the bar.

Mr. Perry inquired as to whether the committee was dealing with fax filing on a

" routine basis or fax filing only in exceptional situations. Judge Logan responded that the

appellate committee had prepared alternate drafts to cover both possibilities. Judge Stotler
added that the charge to the committee was to address fax filing on a routine basis.

Mr. Perry moved that the committee recommend to the Judicial Conference that fax
filing not be allowed on a routine basis. Judge Ellis seconded the motion, arguing that fax
filing would be a disaster if allowed on a routine basis. He recommended that the

committee oppose fax filing generally, but provide guidelines to take care of emergency and
special situations only.

Judge Easterbrook suggested that one possible course of action fér the committee
would be to draft a model local rule, append it to the federal rules, publish it for public
comment, but note in the comments that the committee was generally opposed to fax filing,
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- Judge Easterbrook pointed out that the proposed guidelines prepared by the
appellate committee were not limited to district or appellate courts. Judge Logan added
that they could be adapted for all levels of court.

Judge Easterbrook’s motion failed by a vote of 5-6.

e The committee’s deliberations on fax filing were then continued to Friday to allow
‘Judge Logan, Judge Easterbrook, Professor Mooney, Mr. Spaniol, and others to make
‘overnight changes in the guidelines and model local rules prepared by the Advisory
Committee on Appellate Rules.

Oi; Friday Judge Logan distributed a clean copy of the revised guidelines and model
rules to the members. He noted that the ad hoc drafting committee’s overnight changeshad
included substituting the term "standards" for "suidelines,” striking references to the

_ bankruptcy rules and 28 U.S.C. § 2075, rewriting the technical standards contained in
' sections 1(b) and 2(a), and eliminating Part IV, dealing with court resources. Judge Logan
“stated that it would be appropriate for the style subcommittee to make additional changes
'in the product and that it would not have to be published for public comment.

- Judge Logan stated that Mr. Spaniol had arrived at a possible solution to the fax
guidelines that would give the chair of the standing committee a product to give to the
Judicial Conference in September and would avoid the need to publish rules for comment.

e B
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Mr Spaniol then presented the following draft resolution:

e
. Your Committee, after full consideration of the views of its members, and the
cl;?i;r‘s and reporters of the various Advisory Rules Committees, voted unanimously .
to recommend against facsimile filing "on a routine basis." -

‘ ‘ It is the view of your Committee that facsimile filing in emergency or unusual
situations is appropriate. The recent amendments to Rule 25 of the Federal Rules
ofﬁ&ppellate Procedure and Rule 5(e) of the Federal Rules of Civil Procedure now
auﬁhorize the courts of appeals and the district courts to adopt local rules permitting
"papers to be filed by facsimile or other electronic means, provided such means are
apthorized by and consistent with standards approved by the Judicial Conference of
the United States." These new provisions provide ample authority for receiving
documents by facsimile transmission.

. The Advisory Committee on the Federal Rules of Appellate Procedure reviewed
the proposed guidelines referred to your Committee, made amendments to them, and
submitted them to your Committee along with a proposed uniform local appellate
court rule. This proposed rule could also be adapted for use by a district court.
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum of December 9, 1993. (Agenda Item XI) |

Fed.R.Crim.P. 16

i
'
[
i

Judge Jensen reported that the advisory committee had approved a proposed
amendment to Fed.R.Crim.P. 16 requiring the government, on request of the defendant, to
disclose the names, addresses, and statements of witnesses at least seven days before trial.
He noted that a similar proposed rule change had been approved by the Supreme Court in
1974, but had been rejected by the Congress as a result of v1gorous opposmon from the
Department of Justlce !

Judge Jensen stated that there was a natural tension between the need for a fair trial
and the need to protect government witnesses. The draft rule approved by the advisory
committee presented a good balance between these two pnnmples The rule provided a
presumption of disclosure, but allowed exceptions freely in the unreviewable discretion of
the United States attorney where there could be danger to vntnesses or obstruction of
justice. :

f .
He added that a series of changes had been made in the cnmmal rules over the years
to require disclosure of information before trial, all with the theme of eliminating surprise,
including Fed.R.Crim.P. 12.1 (notice of alibi), 12.2 (notice of 1dsan1ty defense or expert
testimony of defendant’s mental condition), and 12.3 (notice of ai defense based on police
authority). He pomted out that the changes had been promote’d by the Department of
Justice to prevent surprise to the government at trial. He added that surprises occurring
during a trial lead to interruptions in the process in order to obtalp additional information.

‘ ) Lo

Judge Jensen noted that in the state courts there was a clear movement towards
greater disclosure. State systems generally provide for open dxsclosure, with exceptions
made for security reasons. In most federal prosecutions, too, open file discovery prevaﬂed

So, as a practical matter, disclosure of wnnesses and other mform'atlon already occurred in
most cases. E

He explained that the 1974 rule proposal had contained aI provision for protective
orders. The current rule, however, went much further to protect the government. It
recognized the good faith of the prosecutor and made the prosecutor s determination
unreviewable. This would avoid collateral litigation. It would also require reciprocal

discovery, for the defendant must disclose witnesses when the goiyernment must.

|
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Judge Wilson stated that he recognized that there was a danger to witnesses in some
criminal cases. But in white collar crimes, the idea of going to trial without pretrial
disclosure of the names of witnesses was ludicrous. He argued that the proposal of the
Advisory Committee on Criminal Rules was very modest and promoted fundamental
fairness. He aeerted that he was extremely skeptical that the Department of Justice would
change its position at the next meeting.

Chief Justice Veasey stated that he came from an open disclosure state and had
found the issue to be a "no-brainer." He saw the proposal as very reasonable, but expressed
concern about inconsistency with the Jencks Act.

Several other members expressed their support for the proposed amendment on its
merits, but were also concerned about the Jencks Act problem. Professor Wright pointed
out that 28 U.S.C. § 2072(b) provided that the amended rule would supersede the Act in
any event.

Judges Ellis and Easterbrook stated that they were troubled about the supersession
clause in the Rules Enabling Act and suggested that it might be unconstitutional. Judge
Easterbrook added that the advisory committee note was not completely candid. He
suggested that the issue was whether the committee should openly confront the Jencks Act
problem and rely on the supersession mechanism. - V

Judge Ellis moved to defer publication of the amendments to Fed.R.Crim.P. 16 until
the next meeting of the committee, subject to the Department of Justice’s planned study of
current practices and problems.

The motion was approved without objection.

Internal Operating Procedures

Judge Jensen réported that the advisory committee had adopted two internal
operating procedures:

(1)  Indiscussing proposals for rules amendments, the burden would be placed on
the reporter to provide a history of prior, similar proposals for consideration
of the members. Issues may be raised anew, but the members should be
made aware of past actions of the committee on similar suggestions.

(2)  The appropriate place for people to make oral presentations to the advisory
committee was at the scheduled public hearings, rather than at committee
business meetings. Yet, if people are present at the meetings, they may be
asked, in the committee’s discretion, to participate in discussions.
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Rule 68

f

Judge Higginbotham reported that the Court Administration and Case Management
Committee had approved in principle a bill introduced by Senator Grassley that would
expand substantially the offer of judgment procedure contained in Fed.R.Civ.P. 68. The
advisory committee had studied the proposal at length at its last meeting and had decided
that the proposal was a bad idea. The committee, however, agreed to obtain empirical data
and study the matter in further depth. :

Dean Cooper reported that the Federal Judicial Center was conducting a study of
settlement behavior that might shed some light on the matter. The Center also planned to
survey lawyers on how they thought revised proposals regarding offers of judgment might
work in practice.

Judge Higginbotham stated that the advisory committee recommended that the
Conference rescind its approval of the bill. This would put the Conference in a neutral
position pending further study.

The committee approved the recommendation.

Other Rules Under Consideration

Judge Higginbotham reported that the advisory committee was also looking at Rule
23. with regard to its use in mass multi-district tort cases, and at Rule 53, with regard to
possible expansion of the use of masters for pretrial management.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Professor Mooney presented the report of the advisory committee, as set forth in
Judge Logan’s memorandum of December 10, 1993. (Agenda Item X) She reported that
the advisory committee had no requests for approval before the standing committee, other
than the fax filing guidelines, discussed earlier.

Professor Mooney stated that the last two packages of appellate rule amendments
had been based largely on the work of the local rules project and were designed to promote
uniformity among the circuits. She provided a brief summary of some of the matters under
active consideration by the advisory committee, including changes to F.R.A.P. 27, dealing
with motions, and to F.R.A.P. 35, dealing with the grounds for in banc consideration.
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WASHINGTON DC 20544

May 20, 1994

MEMORANDUM TO STANDING COMMITTEE
SUBJECT: Legislative Activity Affecting the Rules
Since the last meeting of the Standing Committee in Tucson on January 12-15,

1994, the rules committees have communicated in writing with Congress on legislation
involving four principal areas. The following discussion briefly describes those actions.

" The relevant written correspondence is identified and attached.

L The Violent Crime Control and Law Enforcement Act (H.R. 3355).

The Senate passed H.R. 8355, an amended comprehensive crime bill originally
introduced in the House of Representatives. The Senate-passed crime bill contains ten
separate sections that would amend rules directly or otherwise affect the rulemaking
process. The bill affects Evidence Rule 412 (rape shield victim protection), Criminal
Rule 32 (victim allocution), Evidence Rule 404 (admissibility of character ev1dence)
and rules governing professional conduct of lawyers in criminal cases.

The House of Representatives has also passed a separate, comprehensive crime
bill, but it is not similar to the Senate-passed bill. The bills will be reconciled in
conference. Conferees from the Senate have just been designated to meet with the
House conferees. :

On March 30, 1994, a letter was sent from Judge Stotler to the chairs and
ranking minority members of the Senate and House Judiciary committees and
. pertinent subcomm1ttees recommending that no action on the provisions relating to
the rules of the rulemaking process be taken in the crime bill. The letter is set out
as Attachment A.

THE FEDERAL JUDICIARY
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the request. Senator Heflin relied on the material and opposed Senator Brown’s
amendment on the floor of the Senate that same day. The amendment was tabled and
ultimately rejected. A copy of a letter to Senator Dole concerning this issue and an
excerpt from the Congressional Record containing Senator Heflin’s remarks are set

forth as Attachment D.

An oral update will be given at the meeting of any intervening developments in
these legislative areas.

A A K.’RJ;-J}

John K. Rabiej

Attachments
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ALICEMARIE H. STOTLER

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIR JAMES K. LOGAN
‘ APPELLATE RULES

PETER G. McCABE |
SECRETARY | PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM

CIVIL RULES
March 30, 1994 , .
D. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER, JR.
Honorable Joseph R. Biden, Jr. EVIDENCE RULES
Chairman, Committee on the Judiciary
United States Senate
224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

The House of Representatives did not approve amendments to the
Federal Rules of Evidence and the Federal Rules of Criminal
Procedure proposed in several crime bills considered late 1last
year. That action was greatly appreciated. I write now to request
your assistance to prevent amendment of the federal rules outside
the Rules Enabling Act process in your consideration of H. R. 4092
and the Senate-passed H.R. 3355, "Violent Crime Control and Law
Enforcement Act." :

The Senate-passed H.R. 3355 contains ten separate sections
that would amend rules directly or otherwise affect the rulemaking
process. They generally pertain to Evidence Rule 412, regarding
the privacy concerns of a victim of sexual offense, (i.e. §§ 3251-
54, 3706) and Criminal Rule 32, regarding a victim’s opportunity to
address the court during sentencing (i.e. §§ 901, 3264).

The other relevant sections, including §§ 831, 3711, and 3712,
either involve the admission of evidence of the defendant’s
commission of a past sexual assault offense or otherwise generally
affect the rulemaking process. The bill’s pertinent sections are
enclosed for your information. I am also enclosing two letters
that discuss the committees’ concerns with the amendments in H.R..
3355 as they had been included in previously considered bills.

A set of proposed amendments to Evidence Rule 412 and Criminal
Rule 32 has been making its way through the demanding ' Rules
Enabling Act (Act) process and will take effect, unless altered by
the Supreme Court or Congress, on December 1, 1994. Consideration

CHAIRS OF ADVISORY COMMITTEES
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committees considered similar proposals, but did not accept thenm.
The committees were concerned about the proposals’ fairness and the
lack of supporting empirical data, particularly if evidence of the
past sexual history of a victim was being excluded. Other reasons
for the committees’ action are set forth in the enclosed letters.

Sections 3711 and 3712 would require the Judicial Conference
to report to Congress within 180 days on creating rules governing
professional conduct of lawyers and to recommend changes to
Evidence Rule 404. Both issues are controversial and complicated.
The Conference committees are reviewing the proposals, but
recommended changes to rules cannot. be studied and acted on within
these timeframes consistent with the’Rules Enabling Act process.

Although amendments to Criminal Rule 32 were also approved by
the Judicial Conference, no provision requiring victim allocution
was included. Courts now consider this information as part of the
presentence report and now may, and do, allow the victim(s) to
address the court in appropriate cases. Moreover, requiring
allocution in all cases could be counterproductive because under
the federal sentencing guidelines the victim’s testimony would have
very little, if any, effect on the seritence. The Committee on
Rules believes, however, that a separate amendment to title 18 to
allow victim allocution for discrete criminal offenses would be a
matter entirely within Congress’ prerogative.

The Supreme Court is now reviewing the Conference-approved
amendments to Evidence Rule 412 and Criminal Rule 32. If approved
by the Court, the amendments will be transmitted to Congress no
later than May 1, 199%4. The amendments will take effect
automatically onj December 1, 1994, unless Congress affirmatively
acts otherwise.

The amendmepts to Evidence Rule 412 and Criminal Rule 32 are
in the final stages of the rulemaking process. Approval of
legislation that would directly amend these rules, despite the
nearly concluded| rulemaking process, would effectively bypass the
Rules Enabling Act process, render useless the hard work of our
volunteer lawyers, judges, and professors, and frustrate the intent
of the Act. Your assistance in maintaining the integrity of the

Rules Enabling Act process is appreciated.

Sincerely yours,

Alicemarie H. Stotler

Enclosures

Identical letters were sent to Senators Hatch, Heflin, and Grassley.
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OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

COMMITTEE ON RULES

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMM.

CHAIR JAMES K. LOGAN

APPELLATE RULES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTH:
CiViL AULES

D. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER. JR
EVIOENCE RULES

November 10, 1993
Honorable Charles E. Schumer
Chairman, Subcommittee on

Crime and Criminal Justice
United States House of Representatives
H2-362 Ford House Office Building
Washington, D.C. 20515

Dear Chairman Schumer:

In a letter dated October 20, 1993, a copy of which was sent
to you, Judge Stanley Marcus and I provided an update on the

~actions of the Judicial Conference of the United States regarding

the Federal Rules of Evidence and Criminal Procedure on the
admissibility of evidence of a victim’s past sexual behavior at
trial and the establishment of a victim’s right of allocution at
sentencing. (A copy of the letter is enclosed for your
convenience.)

I am writing now to inform you of the Judicial Conference’s
actions and concerns regarding several other proposals that would
amend directly the Federal Rules of Evidence and Criminal
Procedure or would otherwise affect the rule-making process.
These proposals are contained in H.R. 688, the "Sexual Assault
Prevention Act of 1993." If these proposals are raised during
Congressjonal deliberations on the various pending crime bills, 1
am hopeful that this information will be helpful to you.

H.R. 688 would amend Evidence Rule 412 (excluding evidence
of a victim’s past sexual behavior in criminal and civil cases)
and Criminal Rule 32 (establishing a right of victim allocution
at sentencing), and would create a new Evidence Rule 416
(excluding evidence to show victim provocation). These
provisions are similar to those contained in'Subtitle A of Title
IV of H.R. 1133, which were addressied in the enclosed October 20,
1993 letter. H.R. 688 also would add, however, new Evidence
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(3) There is insufficient empirical data that evidence of
past instances of sexual assaults or child molestation
is so different from other evidence of misconduct
involving,- for example, prior drug use, violence,
firearm use, or fraud, that it should be singled out as
evidence that could be admitted to prove that the
defendant acted in conformity with prior behavior on a
particular occasion. ‘

(4) Proposed Evidence Rules 413-415 would permit the use of
evidence of the defendant’s commission of another
sexual offense in the pfdéecutidn’s‘case-in-chief.
Détermining‘whethpr such evidence, standing alone,
would be sufficient to sustain a conviction would raise
serious issues. ‘

PROPOSED AMENDMENT TO_CRIMINAL 'RULE 24 (b}

The proposed amendment to Rule 24(b) of the Federal Rules of
Criminal Procedure in H.R. 688 would equalize the number of
peremptory challenges between the government, which presently has
six challenges, and the defendant, which has ten challenges. The
Advisory Committee on Criminal Rules and the Standing Rules
Committee have considered similar amendments 'to Rule 24(b) on
several past occasions. On each occasion, no change was adopted
after the issue had been thoroughly studied and debated,

Most recently, the Standing Rules Committee in 1991 agreed
with the recommendation of the Advisory Committee on Criminal
Rules and rejected proposed changes to Rule 24(b). The proposal
to equalize the number of challenges had been published for
public comment. It received widespread negative reaction from
the public, bar, academia, and the bench.

Many reasons were submitted during the public comment period
for rejecting the proposal to équalize the number of challenges.
First, the greater number of peremptory challenges accorded to a
defendant in Rule 24 reflects a Kistorical right. Second, the
defendant’s "advantage" is necessary to offset the government’s
overwhelming resources available to it in examining the
qualifications of prospective jurors. Third, the defendant has
little control over the voir dire process that is exercised by
the judge in most trials. Fourth, the proposal was perceived as
another attempt to whittle away the rights of a defendant.
Fifth, no convincing empirical data was provided to demonstrate
that the amendment was necessary. L
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large and experienced group of practicing attorneys, jurists, and
other professionals and laypersons. This scrutiny will be
particularly helpful in reviewing codes regulating the conduct of
attorneys and should not be bypassed by direct legislation.

Thank you for the opportunity to advise you of the actions
of the Standing Rules Committee and the Judicial Conference on
these important matters.

Sincerely,

Alicemarie H. Siotler

Enclosure

cc: Members of the Subcommittee on
Crime and Criminal Justice
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COMMITILE ON RULES OF PRACTICE AND PROCEDURE
Of THE
JUDICIAL CONFERCNCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICCMARIE H. STOTLER CHAIRS OF ADVISORY cone

HAIR
CHu JAMES K. LOGAN

APP
PETER G. McCABE ELLATE RuLES

.ober 18, 1
SECRETARY Octob . 1993 PAUL MANNES
BANKRUPTCY RuLes

PATRICK E. HIGGINBOTH;
€It RuLes -

D. LOWELL JENSEN
CRIMINAL RULES
Honorable Joseph R. Biden, Jr. RALPH K. WINTER, JR.
Chairman, Committee on the Judiciary EVIDENCE RULES
" United States Senate -
224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

We are writing to provide you with an update of recent
actions taken by the Judicial Conference of the United States
regarding the Federal Rules of Evidence and Criminal Procedure on
the admissibility of evidence of a victim’s past sexual behavior
at trial and the establishment of a victim’s right of allocution
at sentencing. ‘

The Judicial Conference approved the amendments to Evidence
Rule 412 recommended by the Judicial Conference Committee on
Rules of Practice and Procedure (Standing Committee) at its
session on September 20, 1993. The amendments will be
transmitted to the Supreme Court for review, and if approved by
the Court, will be transmitted to Congress by May 1, 1994. The
Conference did not include a proposed provision on Criminal Rule
32 that would establish explicitly a victim’s right to allocution
at sentencing. - ‘ f

Enclosed for your information are the changes to Evidence
Rule 412 approved by the Judicial Conference. The Conference has
acted on these amendments on an expedited basis in light of the
important public policy concerns and to facilitate timely
congressional review. ‘ . .

The amendments underwent extensive scrutiny by the public,
the bar, and the judiciary. Representatives from several
organizations testified at a public hearing on the amendments,
including: (1) the Women‘s Legal Defense Fund; (2) the NOW Legal
Defense and Education Fund; (3) the American College of Trial
Lawyers; and (4) the New York City Bar Associition. We believe
the final draft of the amendments, as approved by the Judicial
Conference, is a significant improvement over earlier drafts and
other proposals. The amendments reflect the deliberative and

exacting process contemplated by the Rules Enabling Act.
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There are other technical, but important differences between
the Conference .approved amendments to Evidence Rule 412 and those
in the relevant provisions in S. 11. We would be pleased to
discuss these with you or your staff at your convenience.

The Judicial Conference also considered, but did not
include, a proposed provision in Criminal Rule 32 that would have
required victim allocution at sentencing. The Rules Committees
were convinced that the provision was unnecessary because: (1)
the court considers this information as part of the presentence
report; and (2) the court may allow victim allocution in a
particular case under the existing rule.

The Rules Committees also believed that a mandatory
provision might be counterproductive because under the federal
sentencing guidelines the victim’s testimony would have ve
little, if any, effect on the sentence. Victims would only
become more frustrated with the justice system.

Most respectfully, we renew our suggestion that the proposed
changes to Evidence Rule 412 and Criminal Rule 32 in S. 11 be
withdrawn to permit the remaining important stages of the Rules
Enabling Act process to go forward.

Needless to say, if we can be of‘ahy assistance to you or

your staff in this matter, pPlease do not hesitate to contact
either of us. i )

Thank you again for considering our thoughts in this
important matter.

Sincerely,
Alicemarie H. Stotler Stanley Marcus
Chair, Standing Committee Chair, Ad Hoc Committee
on Rules of Practice an on Gender-Based Violence
Procedure
Enclosure

cc: Honorable Orrin G. Hatch
Honorable Bowell Heflin
Honorable Charles E. Grassley
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procedures, such as sealing orders, that may close off public access to litigation
materials.

The Judicial Conference of the United States strongly supports and promotes
the integrity of the rulemaking process as prescribed by the Rules Enabling Act. (28
US.C. §§2071-2077.) The Act establishes a partnership between the courts and
Congress designed to handle the daily ‘bﬁsiness of the courts, which are matters of
concern to all branches of govefnment.

Under the Act’s rulemaking procedures, any proposed change to the rules must
be published and circulated to the bench and bar, and to the public generally, for
comment and suggestions. Public hearings are scheduled on proposed changes to the
rules. Rule changes become effective only after Congress has had an opportunity to

review them following approval by the Judicial Conference and promulgation by the

Supreme Court.

It is essential that before a proposal can become a national procedural rule it be
considered most deliberately in this manner by thoughtful and experienced lawyers,
law professors, judges, and interested organizations. The rulemaking process ensures
that proposed rule changes are metieulously drafted and that those most affected by
the rules are given ample opportunity to articulate theﬁ' reactions, identify problems,
and suggest improvements.

The use of protective orders as a procedural device is authorized under Rule
26(c) of the Federal Rules of Civil Procedure. At several meetmgs, the advisory

committee discussed at length the provisions proposed in H.R. 2017 that would restrict
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of a lawsuit may require access to material that includes trade secrets or other
confidential commercial information, or involves matters of intense personal privacy.

Protective orders may be essential to balance such litigation needs against the need for

- protection from disclosure. Without protective orders, moreover, more discovery

disputes will arise as parties invoke other objections to discovéry, including issues
concerning equitable sharing of discovery expenses among multiple parties and the sale
of discovery materials to the public.

The committee determined, nonetheless, that the concerns voiced about Rule
26(c) merited further study. The rule was also reconsidered to determine whether it
should be amended in part to resist a request for an inappropriate protective order in
the first instance and later to control and modify it once the order was issued.

After further consideration, the committee concluded that this matter should
be addressed not by changing the standards prescribed in Rule 26(c) for granting
protective orders, but by adding explicit language regarding the alteration or
dissolution of such orders.

On October 15, 1993, the advisory committee published for public comment the
following amendments to Rule 26(c)(3):

(3)  On motion, the court may dissolve or modify a protective order. In

ruling, the court must consider, among other matters, the following:
(A)  the extent of reliance on the order;

(B)  the public and private interests affected by the order; and
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- considering the conflicting policies that shape protective orders.

Protective orders serve vitally important interests by ensuring that
privacy is invaded by discovery only to the extent required by the needs
of litigation. Protective orders entered by agreement of the parties also
can serve the important need to facilitate discovery without requiring
repeated court rulings. A blanket protective order may encourage the

~exchange of information that a court would not order produced, or would

order produced only under a protective order. Parties who rely on
protective orders in these circumstances should not risk automatic
disclosure simply because the material was once produced in discovery
and someone else might want it.

Despite the important interests served by protective orders,
concern has been expressed that protective orders can thwart other
interests that are also important. Two interests have drawn special
attention. One is the interest in public access to information that

- involves matters of ‘p‘}lbjli(‘: concern. Information about the conduct of

government officials is. frequently used to illustrate an area of public
concern. The most.commonly offered example focuses on information
about dangerous products or situations that have caused injury and may
continue to cause mjury until the information is widely disseminated.
The other interest involves the efficient conduct of related litigation,
protecting adversaries of a common party from the need to engage in
costly duplication of discovery efforts. ‘ :

- Courts have generally administered Rule 26(c) with sensitive
concern for the interests that may justify dissolution or modification of
a protective order. Recent studies have concluded that, in the light of
actual practices, there is no need to amend the provisions of Rule 26(c)
relating to entry of protective orders. See Report of the Federal Courts
Study Committee, 102-103 (1990); Marcus, The Discovery Confidentiality
Controversy, 1991 U.I1l.L.Rev. 457, and Miller, Confidentiality, Protective
Orders, and Public Access to the Courts, 1056 Harv.L.Rev. 427 (1991).

‘Some dispute may be found, however, as to the approach that should be

taken to requests for dissolution or modification. Some of the decisions
are explored in  United Nuclear Corp. v. Cranford Ins. Co., 905 F.2d 1424
(10th Cir. 1990).

The addition of express provisions for dissolution or modification
of protective orders serves several purposes. Most important, the text of
the rule provides forceful notice that, when faced with a discovery

- request for particularly sensitive information, parties should not rely on

a protective order as an absolute shield against any further disclosure.
Although this reminder may reduce the usefulness of blanket protective

6
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Prescribed by the Rules Enabling Act. Thé sound working arrangement between
Congress and the judiciary established by the Act should not be undercut by direct
legislative action that bypasses the Judicial Conference and the bar as a whole. Your
assistance in allowing the process to go forward will be of great value in maintaining
the integrity of the Rules Enabling Act.

I appreciate your invitation to bring these important matters before you for your

consideration. I would be pleased to respond to any questions.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

- ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR May 12, 1994
JAMES K. LOGAN
SECRETARY PAUL MANNES
BANKRUPTCY RULES
PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN
Senator Herb Kohl CRIMINAL RULES
Juvenile Justice Subcommlt;tee ' ) RALPH K. WINTER, JR.
Room 305, Senate Hart Office Building EVIDENCE RULES

Washington, D.C. 20510
Attn: Jack Chorowsky
Dear Senator Kohl:

As I explained in my letter of April 27, 1994, I deferred
until after the Advisory Committee meeting full response to your
letter of April 25, 1994, regarding the proposed amendments to
Civil Rule 26(c) on protective orders. I now respond and also
answer the additional gquestions submitted after the hearing before
your committee. '

At its meeting in Washington, D.C. on April 28-29, 1994, the
Advisory Committee discussed at length the public comments
submitted on the proposed amendments to Rule 26(c), including the
comments in your letter. Every public comment had been sent to
each committee member prior to the meeting for careful
consideration. At the meeting, the committee also heard the
testimony of a witness in favor of the proposed amendments. A
member of your staff, Jack Chorowsky, also attended the meeting and
ably represented the concerns expressed in your letter.

The Advisory Committee decided to defer taking action on the
proposed amendments to Rule 26(c) until its next meeting on October
20-22, 1994. The committee wanted to study further: (1)
recommendations that a court consider additional factors in
modifying or dissolving a protective order, (2) other suggestions
for clarifying the rule or present practice, and (3) suggestions
that more empirical data be sought on the use of protective orders.

The committee shares your concerns about the risks of sealing
information, recognizing the considerable public interest both in
privacy and disclosure. We must respond appropriately to any
‘mischief worked by discovery protective orders. As we see it, the
issue is one of adjustment, balance, and proportion. Relatedly, we
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Senator Herb Kohl
May 12, 1994
Page 3

understanding of all the issues. I appreciate your spirit of
shared concern, and I look forward to working with you and other
members of Congress on this matter.

Sincerely,

U g N

Patrick E. Higginbotham

Enclosure: Answers to Supplemental Questions

cc: Honorable Joseph R. Biden
Honorable Howell Heflin
Honorable Orrin G. Hatch
Honorable Strom Thurmond
Honorable Charles E. Grassley
Honorable Janet Reno
Honorable L. Ralph Mecham
Honorable Frank Hunger
Honorable Alicemarie H. Stotler
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Senator Herb Kohl

Juvenile Justice Subcommittee
Senate Hart Building, Room 305
Washington, D.C. 20510

Attn: Jack Chorowsky

Dear Senator Kohl:

You forwarded additional questions from the members of the
Senate Subcommittee on Court and Administrative Practice, and I am
pleased to respond. I have answered all questions in this single

letter, because the questions and, by necessity, the answers
overlap. ‘ ‘

Senator Thurmond asked two questions. He first‘askgd:

Under the Rules Enabling Act process, would
you say that the Advisory Committee adequately
considers public policy in making judgments on
possible changes in the federal rules?

The Advisory Committee attempts to consider fully the public
interest in its recommended changes in the federal rules. Our
committee has judges, practicing lawyers, and law professors in its
membership. These members are selected by the Chief Justice with
an eye to diverse representation from across the country. We
conduct public hearings, inviting comment from the bar and general
public regarding possible rule changes. Suggested changes
constantly flow to the committee from the interested public. The
committee gives wide notice of public changes in the rules. We

- typically mail in excess of 10,000 requests for comment about a

proposed rule change. Proposed rules are also widely circulated by

various legal publications. Finally, we consider all suggestions
and testimony.
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The collective trial experience of the committee is extensive,
but we leave these conclusions as tentative, choosing not to now
rest solely on our experience. At our request, the Federal
Judicial Center has agreed to expand an earlier study of protective
orders to gather more empirical data. Hopefully, this study will
shed further light on these concerns. We have delayed sending
forward the proposed rule to await these results. .

Senator Grassley asked six questions. Question 1:

What are the benefits of allowing judges to
consider the need for protective orders on a
case by case basis, rather than creating a
universal right of access as proposed by this
bill?

It is important that protective orders be considered on a case
by case basis for the practical reason that, in the judgment of the
committee, the overwhelming number of protective orders are entered
routinely by agreement of the parties and shield nothing of public
interest. Most civil discovery occurs away from the courthouse and
is essentially a private matter conducted smoothly without judicial
involvement. The protective order is the counter to the lax
standards of relevance for discovery. Insisting that no protective
order be entered without explicit findings by the court does not
respond to the reality of the practice and would likely disrupt the
discovery practices 'I 'described. In short, the proposed

‘legislation in its present form sweeps too broadly. '

Questidﬂ‘?:

In your exPeriemce,jwhat happens if there is
an objection to a protective order? If the
plaintiff objects, doesn’t the defendant bear
a 'heavy burden of proof? . ' :

In.our“experiende,‘contested.protective‘orders‘iﬁplicating'the
public interest are not entered without judicial examination. We
doubt that a federal trial judge would lightly enter or decline to
dissolve such 'an order. If there is objection to entry of a
protective order, the party seeking protection bears 'the burden of
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denial of a protective order may at times force a party to
litigate, refusing settlement because of the need to vindicate its
position against the shadows cast by release of discovery
materials. On the other hand, it is thought that at times denial
of a protective order forces a party to settle or even abandon the
litigation by default or dismissal rather than reveal highly
private information. Of course, settlements coerced by such

'~ pressures may not often be a desirable means of resolving a

dispute.

Question 4:

What impact, if any, does the new Federal Rule
26(a) (1), requiring mandatory disclosure of
certain key information, have on a proposal
such as this one?

Most of the information covered by the disclosure provisions
of Rule 26(a)(1) is likely to be freely available without concern
for protective orders. Aan important tension exists nonetheless
between the disclosure-discovery structure adopted in 1993 and the
proposed legislation. Rule 26(f) provides for a conference of the
parties to plan disclosure and discovery; this conference is an
integral--indeed the central--feature of the new structure. It is
expected that the parties will work out for themselves disclosure
and discovery plansithat will reduce still further the need for
court supervision and intervention. As with earlier practice,
protective orders agreed upon by all parties will play a vital
role. Any requirement that a court review the protective order and
make specific findings would violate the effort to further reduce
court involvement at 'this juncture. ‘

Question 5:

What will be the burden upon federal judges
who will be called upon to determine at an
early stage whether a dispute ' involves a
health or safety concern for the purposes of
evaluating the need for a protective order?




71

i

S

717 71

1

R

[

1 03

—

7

L

7

Senator Herb Kohl
May 12, 1994
Page 7

interest" as alluding to the "public health
and safety" standard contained in S. 1404 and
discussed at the hearing. 1In light of your
observation regarding the "great percentage"
of cases, do you think the efficient operation
of the federal courts would be significantly
impaired by rules or legislation requiring
judges to scrutinize more carefully requests
for protective orders in cases implicating
public health and safety?

The proposed bill would require a judicial determination that
a protective order will not implicate "public health and safety"
before the order becomes effective. Courts would have to make
preliminary findings in every instance to determine whether further
screening is necessary. The committee is concerned that insisting
upon such findings in every protective order would draw heavily
upon valuable judicial time. The time of the judge is a precious
resource. We are not persuaded that the case for such a universal
requirement has been made. Rather, we think that the opportunity
to dissolve freely negotiated protective orders provides a more
tailored response to the occasional abuse that understandably draws
your concern. ‘

Again, it is important to distinguish between the protection
of materials produced by private litigants under the relaxed
standards of relevance for discovery and of materials offered at
trial or filed with the court in support of requested relief. The
latter materials become part of the public domain. . There is a
strong argument that orders protecting information disclosed by
court filings or in open court from further public dissemination
should require affirmative judicial authorization.

Questions 2 and 3:

You also observed during the course of your
oral comments that if the "direction of the
presumption" contained in S. 1404 would be
changed, the bill would accomplish its desired
ends without unduly burdening the courts.

Could you elaborate on this observation?
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- Under proposed Rule 26(c), protective orders for discovery may be

entered by agreement and can be dissolved upon application. The
proposed rule redirects the presumption by dealing with orders that
prove sufficiently troublesome that their dissolution is sought.
It does more. Rule 26(c), by dealing only with discovery
protective orders, reflects the dichotomy between protection of
discovery materials .and protection of other information.
Information adduced in open court, or in papers filed with the
court in support of relief, presents distinctive problems that
should be dealt with separately.

You asked our views regarding limits on confidentiality orders
imposed by judicially approved settlements. We have less concern
over such limits. By definition, such settlements already have
engaged the court and do not disrupt the discovery process. We
note, however, that many, if not most, settlements do not require
judicial approval. Rather, such settlements are effectuated by
filing stipulated orders of dismissal that do not disclose
settlement terms. We do not understand your proposal to insist on
judicial approval of such private agreements. Rather, we
understand your focus here to be on judicial orders regarding
disclosure.

Finally, you ask our views regarding absolute prohibitions of
voluntary disclosure by parties to public agencies. Protective
orders do not prevent public agencies from requesting, or obtaining
such information by lawful process. They prohibit voluntary
disclosure by parties. Legislating such an exception to all
protective orders would, in our judgment, substantially reduce the
parties’ willingness to rely upon their protection.

As explained, we see the sealing of court records in a
different 1light from the protection of discovery materials.
Insisting on judicial approval before sealing material adduced at
trial, or filed with the court in support of relief, or sealed as
part of a settlement that requires judicial approval for its
effectiveness, coupled with some effort to guide judicial approval,
may be appropriate. Finally, in our view, the open-ended standard
of public health and safety ought to be refined if such a
prohibition is to be adopted.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES

CHAIR JAMES K. LOGAN
PETER G. McCABE April 12 , 1994 APPELLATE RULES
SECRETARY PAUL MANNES
Honorable Charles E. Grassley BANKRUPTCY RULES
Ranking Minority Member : PATRICK E. HIGGINBOTHAM
Subcommittee on Courts CIVIL RULES
and Administrative Practice D. LOWELL JENSEN
Committee on the Judiciary CRIMINAL RULES
325 Hart Senate Office Building RALPH K. WINTER, JR.

'Washington, D.C. 20510 EVIDENCE RULES

Dear Senator Grassley:

1$write to advise you that the Judicial Conference of the
United States, at its March 15, 1994 session, withdrew its position

“‘fy‘ujsuppo;ﬂiqg in principle the offer-of-judgment proposal in S. 585,
i the "Civil Justice Reform Act." For the reasons that follow, the

ake no action on the legislation at this time. The committee
'“”gp‘that the offer-of-judgment proposal contained in S. 585 is

er that should be scrutinized in accordance with the Rules
ling Act.

%nqe also adopted the recommendation of its Rules Committee
i

The Advisory Committee on Civil Rules has been actively
idering proposed amendments to Rule 68 of the Federal Rules of
i rocedure similar to the offer-of-judgment provision in S.
f&yhas studied and debated extensively several drafts of
1 amendments to Rule 68. But the proposals are complex and
Versial. They leave open many unanswered questions about the
jeffect on settlement practices.  As a result, the committee
luc ‘%d‘ai that any endorsement of change to Rule 68 would be

tre at this time. The committee also wishes to consider a

by the Federal Judicial Center concerning proposed rule
lon settlement practices.

| "
i)

cHanges|

3‘“\¢enclosing a paper prepared by Dean Edward H. Cooper, the

!l . repor Lo the Advisory Committee on Civil Rules, which explains

“w}ﬁwwé‘f ues in detail. The advisory committee will continue its
?;gxudy‘ f proposed amendments to Rule 68 at its next meeting on
- April 28-30, 1994, in Washington, D.C. The meeting is open to the
jjﬁﬁﬁlir‘ﬁand we would welcome the attendance of members of your
: “Si'ta‘.‘:‘f "

L Sincerely,

S Alicemarie H. Stotler
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ALICEMARIE H. STOTLER

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE '
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAR
JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES
SECRETARY PAUL MANNES
BANKRUPTCY RULES
PATRICK E. HIGGINBOTHAM
March 15, 1994 CIVIL RULES
D. LOWELL JENSEN
CRIMINAL RULES
RALPH K. WINTER, JR.
Honorable Robert J. Dole EVIDENCE RULES
Minority Leader, United States
Senate

Room S-230 Capitol Building
Washington, D.C. 20510

Dear Senator Dole:

I am requesting your assistance in opposing Senator Brown’s
amendment (No. 1496) to S.4, the "National Competitiveness Act of
1993." Senator Brown’s amendment would change certain parts of
the amendments to Rule 11 of the Federal Rules of Civil Procedure,
which became effective on December 1, 1993. The Rule 11 amendments
were submitted to Congress in May 1993 only after extensive
scrutiny by the bench, bar, and public in accordance with the Rules
Enabling Act. :

Serious consideration of amendments to Rule 11 began about
four years ago. The rule had been the subject of thousands of
decisions and widespread criticism since it was substantially
amended in 1983. In an unusual step, the Advisory Committee on
Civil Rules issued a preliminary call for general comments on the
operation and effect of the rule. It also requested the Federal
Judicial Center to conduct two extensive surveys on Rule 11l.

After reviewing the comments and studies, the committee
concluded that the widespread criticisms of the 1983 version of the
Rule, though fregquently exaggerated or premised on faulty
assumptions, were not without merit. There was support for the
following propositions: :

° Rule 11, in conjunction with other rules, has tended to
g impact plaintiffs more than defendants,
o it occasionally has created problems for a party which

seeks to assert novel legal contentions or which needs
discovery to determine if the party’s belief about the
facts can be supported with evidence,

® it has too rarely been enforced through nonmonetary
sanctions, with cost-shifting being the normative
practice,

CHAIRS OF ADVISORY COMMITTEES



[ 1 |

o

3

(4 rra r

S A

N

e

A

(1

March 11, 1994

which supported that subsidy. sup-
ported the GATT agreement.

I am also told that both McDonnell
Douglas and Boeing oppose bringing a
countervailing duty. I read from the
Council on Competitiveness in June of
last year. It states op page 36, and I am
Just taking this up by advice of coun-
sel):

There has been industry and government
consensus behind the pursuit of & negotiated
solution to the trade-distorting effects of
Alrbus subsidies.’ There bhas, however, been
little consensus behind the aggressive use of
U.S. trade Jaw to counter these subsidies.
The gap between the tough talk on Airbus
and the lack of trade action against it hasat
times been glaring.

In December 1985 and in February 1987,
-U.8. trade officials prepared section 301 cases
against. Airbus for Cabinet-level decision.

Both times Do decisive trade action was

taken. The 1985 decision even followed a
bhighly publicized Presidential speech, and
saction 301 was supported. An Airbus subsidy
was singled out as a violation of trade agree-
ments. Countervalilng duty investigations
were als0 considered severa] times from 1978
through 1992, and not one was initiated. A
Hikely conssquence of that inconsistency wu
the weakening of t.he credibility of t.he U.8’
wrade policy.

In lieu of trade action, negouswd solu-
tions were sought with the objective of lim-
iting the trade distortions ueochbed with
Alrbus subsidies. '

Three factors block U.S. lndusu-y-covern-
ment CODELDSUS On u-sde action ageinst Alr-
bus. One, the' desire of U.S. airlines for ac-
cess to subeidize cbea.per Alrbus products;
two, U, s government's linking of trade pol-
icy tous to foreign policy priorities; thiree,
concern of U.S. l.nd aircraft parts producers
over }eopudmng relations winh Lheir Euro-
pean sirline customers.

In 1976, Eastern Airlines atrong ¥ Obposed
the '!‘reuv.ry Department oelr-lnicianed CBD
case agiinst Mrbus No action vu uken In
1985 the State Dep-.mnenf. blocked t.ude ag-
tion on the grounds that it would dlmue
U.S-West European relations.’ pn.rt!‘culmy
U.S.-Prezch ties. And 'in 1687 MLDOMQ“
Douglas opposed Section 301 ;ct.ion“ out of
fear that retaliation by Mrbqs governments
would coet. it lmpomnth‘Euroyean“inrnne
mwmen. " e

Consequently, the sct!on | was d.répped
Government officials were unwilling to.take
trade musuma opposed by, thie' U.8..industry,
Incking full] indnm.ry tu;lport. uql sometimes
tnter-covemment eonaenatnv 1 Tnde policy
was pualyzed : "

1 had a sfmilar experlence. Mr Presl' )

dent, wich t.he automobue tndustry 1
will never forget. the excibement. in the
- early part of the yea.r mhen we had the
three big auto oompanies commg ‘here,
the heads pf Geperal Mobors.,Ford. Aand
Chrysler 'I'hey were,xolnz to uppea.r
for the first time bet‘ore pe commit-
tee. I heard & couple of days betora the

i |

hearing t.hat they lntended‘ t.o‘ pome
and suppoqt a dnmpidg ca.se [iniuaung
& jolning of hands, init.utlng 'Y dump—

ing case. We know overzyem AgO—

and I am just citing from ‘memory“‘with
round ﬂgm‘“ea—-unt the“Ja.panese n.ut.o-
mobne mdustry Tost about $3.2 billion
s gales, but\‘liuck home‘wln the

CONGRESSIONAL msconb-ssmns

pointed cut by Alrbus and not making
any money. The strategy with Airbus
is market share. The strategy wit.h
Japanese {8 market share.

‘We are not going to turn to that
gtuteg'y here {n the United States and
put in & MITI and put in an Airbus and
start subsidizing. But we have to do
something to boost the commercializa-

-tion of our technology, and that is

what S. 4 is all about.

‘80 there we are. We are back on S. ¢4
now. We have heard about the aero-
space, and there is one point of agree-
ment: the legitimacy of a philosophy
that supports industry. That is the phi-
losophy we have in this particular bill.
We ought to assist with the research,
definitely do that. That i{s the bare
minimum, and we have been doing that
over the years. We have done it in agri-
culture. That is the land grant col-
leges. The distinguished Senator knows
agriciilture better than any. And we at
the land grant collégés conducted the
research with Federal grants. We had
the experimental stations to put new
Bew jdeas to the test. Then we had the
extension cent.ers to conduct outreach.

This {s exactly what we have now for
industry, and particularly small busi-
ness industry on the industrial side, on
t?de technology side, on the producuon
side.

These programs are industry initia-
tive and largely industry financed,
with the National Academy of Engi-
neering eonduct.ing peer review. We go
about it in that very deliberate fashfon
and in & very modest way. I cannot find
a businees entity that opposes this. All
of them have written in, all the coali-
tions: National Association of Manu-
facturers, the Competitive Technology
Coalition, and all, the others. S0 we
have & good measure. .

If we can ‘move rorw&rd I want to
yield to see if we can get some amend-
ments up and get some votes. .

Mr. BROWN addressed the Chair.

The PRESIDING OFFICER. The 8en-
ator from Coloradoe is rec

Mr. BROWN. Mr. President, I have
heard the chairman. I respond.

Mr. President, I .rise to send an
amendment to the desk but 1 ask
unanimous consent that the pending
amendment be set aside.

The PRESIDING OFFICER. Without
objection, it 18 80 ordered.

AMENDMENT NO. 1496
(Purpose: To amend rule 11 of the Foderal
Rules of Civil Procedure)

Mr. BROWN Mr. President, I send an
amendment to the desk and ask for its
immediate consideration.

The FPRESIDING OFFICER. The
clerk will report

The bill clerk read as follows:

The Semtor from Colorado [Mr. BrROWN])
proposes an l.mendment. pumbered 1498,

Mr. BROWN Mr. President, I ask
unanirmous’ consent. that reading of the
amendment be dispensed'with.

The PRESIDING OFFICER Without
objection, it is so ordered.

The amendment is as follows:

$2855

At the end of the bill add the following new
title:
TITLE —FEDERAL RULES OF CIVIL
‘ PROCEDURE
S2C. . RULE 11 FEDERAL RULES OF CIVIL PRO-
CEDURE.

(s8) IN GENERAL.—Rule 11 of the PFederal
Rules of Civil Procedure is amended—

(1) in subeection (bX3) by striking out *‘or,
if specifically so identified, are likely to
bave evidentiary support after & reasomable
opportunity for further investigation or dis-
covery' and inserting ‘‘or are well grounded
in fact”; and

€2) in subsection (¢)—

(A) in the first sentence by striking out
“may, subject t0 the oonditions stated
below," and inserting in lieu thersof “shall™;

{B) in paragraph (2) by striking out the
first and second sentences and inserting in
lfeu thereof “A sanction impoeed for viola-
tion of this rule may consist of reasonable
attorneys’ fees and other expenses incurred
a8 & result of the violation, directives of .»
DONMODLLIATY Dature, Or An order to pay pen-
alty into court or to & party.”; and

©) io paragraph (2XA) by lmemne before
the period ', altbough such sanctions may be
awarded against a party's attorneys”.

(b) EPFECTIVE 'DATE.—The provisions of
this section shall take effect 30 days after
the date of the enactment of this Act.

Mr. BROWN. Mr. President, I know
this bill has become somewhat con-
troversial, that strong words have been
exchanged. But I want to pay my re-
spects to the distinguished work of the
two Senators who are on the floor right
now, the distinguished chairman who
has brought this forward and the dis-
tinguished Senator from Missouri, who
:?ﬁ ‘worked s0. hard and long on this

I know tlut both of them are genu-
inely and sincerely committed to dm-
proving the competitiveness of this
country. I particularly appreciate the
commitment of the chairmap of the
committee to work toward that end.
While we may have: some disagree-
ments as to the funding level of this
measure, I have no doubt that his pur-
pose: is sincere and’ that his commit-
ment 'is to making: this Nation much
more competitive and to improving job
opportunities for Americans.

Mr. President, in that regard, ] want
to offer an amendment to the Chamber
that:I hope will merit inclusion'in the
bill. It is one that I think deals with
the fundamertal question of competi-
tivenesa. Inclnded in al} of the factors
that .go to'our eompetmvenesa is the
question of what has happened '‘to our
legal'systetn and the potential for friv-
olous lawauiw. .

1o umv regn.rd t.here ha.s recently
been a change {n the. rules of Federal
Rulem of Civu Procedure that I believe
has ; md.jor impact on the potentu.l
competit.iveness of 'this' Natfon. Those
Rulesw of Clvﬂw Procedire were recently
-.mended 'T lmow ma.ny Members are
tunﬂm with  the For those

are mlght out.une very brief-
hhppened. §

ed. St.am “rﬁcommended j] the Su-
preme Court that some changes to the
Federal 'Rules of Civil. Procedure be
Their advisory', oommm.ee bas

e h 1

'\
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gut.ced as the proposed revision sug-
gests.

Mr. President, let me repeat Justice
Scalia's comments, because I think it
is very important. He refers to the feel-
ing of the district judges that dealt
with rule 11 before it was revised:

The overwheiming spproval of the rule by
the Federa! district judges who dally grapple
with the probiem of liuigation abuse s
enough to persuade ‘me that it should not be
gutted as the proposed revision suggests.

Mr. President, I have before me & va-
riety of comments I would like to
make, and I would like to go into the
details of the amendment that I have
offered to the Senate for consideration.
But I see my colleague from Iowa here
on the floor, and I know he wishes to
make remarks with regard to this pro-
posed amendment.

I would like at this time to. yield to
the distinguished Senator from Jowa
for the purposes of debate only.

The PRESIDING A OFFICER (Mr.
FEINGOLD). The Senator from Iowa.

Mr. GRASSLEY, Mr. Prosident. 1
thank the Senator from Colorado for
not only yielding, but I also thank him
for his leadership n this area. He may
have said this before I got to the floor,
but this was of some concern to us last
year as we reviewed within our Judici-
ary Committee the work of the courts
and flnally the Supreme Court in
changing the rules of civil procedure

So the Benator is not bringing up an
issue that is new to t.he ¢oncern of our
committee or the concem of this entire
body. And he has spelled out very well
the need for his a.mend.ment.‘ But the
amendment also expresses.v over a long
period of time, the concerti that some
of us have had on the Judicm.ry Com-
mittee, for the d.isx“'“ega.rd that there is
for rule 11.

80 I rise in support. of .the Brown
amendment, and 1 do'that because we
need to make sure that Fedem courts
are open to all whombave legitimate
claims. That is not the:cdsé inow, be-
cause there is auch 1 big,a.mou.nt of
cases coming, some |'without merit,
clogging our courts, -

It seems to me that at. the same time
we are concerned, um‘ »‘the Federal
courts ought to be open ‘to all legiti-

mate claims, we also need to ensure:

that frivolous cases meit her ccmpete
for attention withi meritorious ones,
nor that frivolous Federa.l «xmgauon be
used as & weapon. | . ¢ il

As Federsal civil lttigauon has grown,
the number of frivolous‘ éases has also
grown.

Due to the general o-.seloa.d increase,
particularly in criminal cases, the time
that passes before civil litigants can
receive justice has lengt.hened tremen-
dously. The rules of civi] procedure had
always had provisions against frivolous
cases. But the original rule 11 was inef-
fective in preventing frivolous cases.
So to take care of tl‘ut problem. in 1883
sanctions were made mandatory.

The provision nnally beca.me effec-
tive in deterring the filing. of cases that
had not been fully mvesugst.ed

. QUL ~GRESSIONAL*RECH
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After 1963, rule 11 had teeth, and
some lawyers who filed frivolous cases
were bitten by those teeth. The provi-
sion was unfortunately weakened last
year. No longer would sanctions be
mandatory.

Worse, attorneys would no longer
have to certify that the case appeared
meritorious after reasonable investiga-
tion. Instead, Mr. President, an attor-
ney, without penalty, could file a case
without knowing that the case was
meritorious. The attorney could file
first and face no penalty if he or she
reasonably believed evidence might be
found to support the case afterward.

There would be no penalty under
these circumstances, even if no evi-
dence were ultimately found to support
the frivolous claim. Moreover, no pea-
alty could be imposed if the attorney
agreed to dismiss the case. Even if . a
penalty were offered, it would be meas-
ured by its deterrent effect upon oth-
ers, not .upon the attorney who vio-
lated the rule by t.he award of attor-
ney's fees.

80 these provisions soon turned rule
11 into & hollow shell. If the rule is not
soon changed, we will face an increase
in frivolous cases in our Federal
courts, further adding to their burden.
This will cause our people and our
economy to suffer wasted resources in
time and money. without any benefit

to anyone and with the denial of jus-

tice to & lot of people, because frivo-
lous lawsuits in litigation benefit no
one. It will not be deterred or punished
under the current rule 11.

It certainly makes no sense to bring
suit first and to determine that it is
well grounded in fact later. Just think
how long anyone would put up with
this rule for criminal litigation—that a
prosecutor could bring criminal
charges first without any current belief
that the law was broken and that the
defendant violated it. That would be a
regime that came right out of Alice in
Wonderland, and of course there i{s no
reason to implement such & eystem,
then, in civil litigation, either.

The Brown amendment will restore
effective sanctions to rule 1ll—that s
all we are trying to 4do—as when rule 11
worked. No lawyer who practices in
good faith nor any client of such a law-
yer would have any reason to fear the
changes that Senator BROWN {8 propos-
ing. Moreover, the Brown amendment
will not return rule 11.to its 1983 lan-
guage in {ts entirety. Represented per-
ties themselves will not be able to be
sanctioned, and other changes that en-
sure the fairness of the rule will be
maintained.

Cases that are not known to have a
basis in fact or law at the time they
are filed should not be brought.. The
Brown amendment will then fairly re-
quire that such cases not be brought.

I strongly support the amendment
and I request that my colleagues sup-
port it, as well. It is sométhing that
will impact very positively upon our
competitive position which the under-
lying bill is attempting to do. It will
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promote competitiveness from a point
that {8 going to make a real impact be-
cause litigation, particularly litigation
that is not legitimate, has ecobomic
consequences that are very negative.

80 I urge the adoption of this amend-
ment, and I yleld the floor, Mr. Presi-
dent.

Mr. BROWN addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Colorado.

Mr. BROWN. Mr. President. I want to
describe to the Chamber why it is this
is offered on this amendment. We re-
ferred to that to some extent earljer.

It {8 my feeling, and I believe most
Senators will agree, that the millions
of dollars lost in frivolous litigation
has an impact on the cost of goods and
services in this country and has a sig-
nificant impact on our potential com-
petitivehess around the world. That is
why I think it is important that this
amendment be addressed along with S.
‘ ' K

But someone could, I think, fairly
and reasonably raise the issue: Why
offer it on this vehicle even though this
18 & competitiveness bill?

Well, the answer lies in part on how
the changes were made list December

to the Rules of Civil Procedure. The

procedures for the o.doption of these
chn.ngea in the'rules are basically this:
A recommendation corhes out of a com-
mittee, the Supreme Court forward it
to us, and then it becomea effective un-
less CQW t.skes some. action; that
18, the ‘changes in rules become effec-
tive auwmsttcally wlt.hout any legisla-
tive tction u.n.leas we ;ct to overturn
thern.

The problem 1s t.his We have lmad
ocommittee hearings in Judiciary,
have had discussions, but we have not
had & bill referred out dealmg with rule
11.

In other words, this Chamber has not
had an opponuniby t0 g0 on record on

rule 11. I would not burden the Cham--

ber with this amendment; even though
I feel very strongly about it and I
think ft is important to competitive-
ness, if; thls Chamber had acted on rule
11 prior. I would _not, presume to move
to & vote on these items if the Chamber
had due considemt!on and bad consid-
ered this n.nd mu!e t.heir feelings clear.

But the rea.llt.y i8) the Riiles of Civil
Px-ooedure Aare being' cha.nged without
this. bogly Hﬂng 'y voioe 40 that mat-
ter, with t this. body hzving & chance
to vote o t. 'nms. on‘erlng the amend-
ment g'!veo the body an opportunity to
volce their”donoems about §t.

If the m‘u}omy mts to encourage
!rlvolous Htigttion or adopt these rules
m.ge trivoloua ;litigation,
f.col ‘;se. will be up: t.o ieach Sen-

mpdaﬁe; But, I, would tmnk 1t would
; .enu.l Bu.\es

Proce place in this
country; and, not ‘hdw the Senate of the
United States evex‘"xiview the item or
vote on, lt..
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is rule may consist of reasonable attor-
peys’ fees and other expenses ipcurred as &
result of the violation, directives of 8
ponmonetary nature, of ab order to pay pen-
alty into courtortos party.”

What does it change? It focuses on
the damage done to the innocent party.
It drops any reference to paying only
part of the damage, and it shifts the
focus away from deterrence and back
to compensation for damage. It raises
the possibility of paying & penalty to &
party and to the court. It also pre-
serves the Dpossibility of  using
nonmonetary penslties. Does <nybody
think if you are gullty of vringing &
{rivolous action you ought not to have
to cover the attorneys' fees of the
other side? I hope if people object to
this amendment they will address that.

So the question on this portion of the
amendment is pretty clear. Is rule 11
designed only for deterrence or do you
allow the court to address the attor-
neys' fees and other costs imposed on
the other party?

The fourth change that we thought
was 80 egregious that we had to address
it, involves & slight modification in the
changes proposed by the Judicial Con-
ference. They proposed adding this lan-
guage, and I will read it because it is
pretty brief. . ‘

| (A) Monetary sapctions may not be award-
ed against a represented party for a viclation
of subdivision (bX2).
. Wkat is subdivision (bX2)? Well, (bX2)
reads as foliows: C

. [Tbe party or &ttorney certifles that] the
claims, deferses, and other legal contentions
therein are warranted by existing or by &
ponfrivoious . argument for tbhe extension,
‘modification, or reyversal of existing law or
establishment of pew law.

. What does'all this deal with? It deals
with ‘the case where Lhe attorneys
argue for an extension or modification
or reversal of existing law. In. other
words, someorie. brings an action know-
ing the lawihas not been read that way
in ‘the /past, ‘arguing it should be read
that way if the future,

The new rule 11 says that when you
»b‘rm:mh.ith;ctqi,bnpknowing the law does
‘pot support youriposition and you lose,
‘sanctions canr ot 'be brought against
you. Lol X
., We,do mot:strike that section. Al-
‘though. Mr. President, I think it would
‘make sense to strike it. But we do
'modify it slighitly. We leave in the part
that does notialiow sanctions against
the complaining party, but we do per-

.mit sanctions’ against the party's at-
.torney. Our fourth/change simply says:
+glthough such sanctions may be
awarded against » party’s attorney.”

+ So/we have retajhed the limitation

‘ on' shhctions against the party whose

‘attorney tries|to reverse or extend the
1w, "but, ' under iur, amendment, it
would/be possible to-sanction the attor-
o S I R

|
'S
gl

itheilogic for that? A client
nowior understand the law as
rer does.. It is the: lawyer who
e, rec hendation or decision
sverse. or extend exist-

P R e el

CONGRESSIONAL RECORD —SENATE

ing law. So If the attorney engages in
frivolous arguments—and that is what
we are talking about here, a frivolous
argument that costs the other party
money to defend—at least the attorney
ought to bear responsibility for that.
Otherwise, there is no disincentive
against every lawyer in every lawsuit
from filing a frivolcus attempt to re-

. verse existing law.

' Mr. President, that is the body of the

.amendment. Those are four small,
‘modest changes in the rules. It brings

rule 11 partially back to what it was
before the commission made its rec-
ommendation. It accepts those por-
tions of the commission's recommenda-
tions that have some basis in logic.

This issue i{s fundamental. It is much

more sigpificant than simply some
technical procedures under our Federal
rules.iThe question that:is before the
Senate with this amendment {s simply
this: Do we sanction frivolous actions,
or do we close our eyes and do away
with the ability to sanction frivolous
legal actions? Some may say. ''Look,
‘the néw rule still has some restrictions
'fn 'it.” That would not be an unfair
comment. But It is also quite clear
that the heart and the ‘sol and the
glts of rule 11 have beetd torn out of it.
It is also quite clear that rule'1l's abil-
ity to deter frivolous, actions has been
abated. S

Ultimately, the question we must an-
swer on this amepdment is whether it
is in the Nation's interest to encourage
attorneys and parties to bring frivolous
actions, to misstate the law, to allege
facts that they do not believe or do not
know to be true or have not inves-
tigated. It seems to this Senator that
it is only reasonable to 'ask somebody
to investigate what they are going to
allege in court. It seems to this; Sen-
ator that parties should know some of
the facts underlylng what they charge
in the pleadings. It:seems regsonable to
ask them to have some knowledgeiof it.
It seerns reasonable to ask that frivo-
Jous arguments not be made.

The question is whether or notwe ad-
dress the need for improved competi-
tiveness in:this Nation by making sure
we do not gut the rules that protect us
against frivolous lawsuits. .

Mr. President, I yi€ld the floor..

The PRESIDING OFFICER. Who
seeks recognition? L ‘

Mr. HOLLINGS. Mr. President, I sug-
gest the absence of a quorum. =’

. The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll. e

Mr. HEFLIN. Mr, President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered. .

Mr. HEFLIN. Mr. President, that
amendment has no place on this bill. It
obviously deals with a matter pertain-
ing to the operation of courts. 1 do not
:now why it _is even being brought
here. N

$2859

But let me explain & little bit about
the procedure which happens regarding"
the Federal Rules of Civil Procedure,
which include rule 11. '

There has been controversy as to how
courts ought to take care of its rule-
making suthority, but the prevalling
point of view is that the judiciary has

the {nherent power to determine {ts

own rules. Congress felt it had a role.
80 it adopted the Rules Enabling Act
by which the Rules of Procedure would
be changed by first having a committee
appointed by the Judicial Conference
of the United States to study any pro-
posed changes.

After the committee made its report
to the Judicial Conference, which is a
body composed of judges from all levels

.of the judiciary, the Judicial Con-

ference would study any proposals and
then make recommendations to the Su-
preme Court of the United States. Then
the Supreme Court of the United
States would consider the issue and
make recommendations to Congress.
Under the Rules Enabling Act, Con-
grees bas 6 months to either adopt the
recommendations, to modify them, or
to delete them. '

This particular rule 11 that came up
was submitted to the Congress and the
6-month time period expired prior to
Congress’ taking any action, and so all
of the proposed Rules of Civil Proce-
dure, including rule 11, went into effect
on December 1. We krew toward the
end of the Congress last yéar that if
any changes had to be made, they had
to be made before December 1.

| If & Senator is interested in making &

c¢hange to & rule, he or she could intro-
duce a bill, but no bill was introduced
proposing to change rule 11. - |

'Durirg that 6month period last year
in the House or in the Sexnate, & there
were reasons for change, a bill. could
have been introduced in the House or
the Senate. L
. :In all fairness to Senator BROWN, he
-sald that he did not like rule 11, but he
‘mever took the steps to 'modify the pro-
_posed changes, and now he is now be-
"1atedly taking stepe on this particular
Bill, which is unrelated and not ‘ger-
‘ ma.lne to Senator HOLLINGS' technology
bill. ) ‘ no
My coileague from Colorado raises is-
sues about frivolous lawsaits and let

me. say that this has been ‘considered
by ‘many concerned groups of ipeople.
The Brown amendment is completely
opposad by the civil rights community.
The Brown amendment {si opposed by
the Department of Justice.' Six mem-
bers of the Supreme Court approve rule
11 that {s now in effect. Senator BROWN

quoted from Justice Scalia’s dissent.

. ‘There are always going to be dissents

ver at the Supreme Court. but if you

: i

. haves6to3 vote.in'the Supremé Court
of the United States, thit is 8, pretty

good'vote. - .. ny ‘

.. Asi1 listened to the criticisms of the
pew rule 11 from Senator [BROWN and
Senator GRASSLEY, I do not agree'with
them. I have before me a'memofandum

ot eeeaome g i e S NSRS
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beyond some of the divisions of the last
few days and try to focus on what this
bill does.

We have had an extraordinary
amount of debate {n the U.S. Senate
about jobs and the economy. During
the NAFTA debate, there was & lot of
@discussion on the floor about the prob-
lems of the American workplace. There
are, as you know, major problems in
the American workplace. Raytheon
Corp. in Massachusetts just announced
that it wil]l have to lay off some 4,400
more people over the course of the next
couple of years—over 1,000 of them in
Massachusetts itself.

Most of the companies in the country
are downsizing in one way or the other.
There are enormous numbers of jobs
that are moving to low-gkill, Jow-wage
countries. There have been & series of
articles in the newspapers recently
commenting on the fact that—notwith-
standing the improvements in the
economy—there has not been an im-
provement in wages in America.

Americans are working longer, they
are working harder, and they are tak-
ing home less. In the 18%0's, most
Americans could look forward to a
major increase in income In the course
of just a couple of years. Well, in the
1880's, it tock the average American 10
years to achieve in income growth
what it took only 2 years to achieve
tack then. In 1989 and 1990, American
workers lost in each year what it had
taken them those entire 10 years to
get. That is the pred.cament of the
Amerjcan worker.

And it is that predicament that S. 4
seeks to address.

S. 4 has received support from a wide
variety of technology businesses who
recognize that America has a competi-
tiveness prctlem, and who know there
is nothirng in Lkis bill that smacks of
industrial policy or the Government
niaking dec.sions. ’

S. 4 is an effort to facilitate our abil-
ity to take products from the labora-
tery out into the workplace. It will
help us avcid the situation we have
faced in the past when Americans have
developed technology—for the VCR.,
the fax machine—only to see it devel-
oped and marufactured by the Japa-
nese, the Europeans, and others.

The fact is this bill will help create
jobs.

Maybe this seems abstract to some,
Let me cite a couple of examples of the
tangidle results the programs of the
National Institute of Technology
produce. In Massachusetts, Teradyne,
Inc., is now marketing & new softivare
package that was developed in conjunc-
tion with NIST. That package allows
manufacturers of analog and analog/
digital electronic components to actu-
ally test the components of these de-
vices without compromising test accu-
racy. - . .

This is a technique which would not
have been developed, marketed, or pro-
duced withcut the NIST effort. Ang,
without NIST, Americans would not be
employed in this activity. .

_AALNUR
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8tudies by NIST researchers have
pointed the way to significant process-
ing improvements adopted by Ibis
Technology, Inc., which is & company
in Danvers, MA, the sole U.S. supplier
of an experimental material. The NIST
assistance can reduce by a hundredfold
the number of defects in this material,
making Ibis more competitive and al-
lowing it to be a more secure employer
of American workers.

I sincerely hope we can understand
what {s at stake here. We need to be
able to commercialize ideas faster—
better—and this bill permits industry
to make choices about how to do that.
It is an important bill for creating jobs
and meaking this country more com-
petitive. y

I hope we can Jook a little harder at
the ways in which S. 4 helps America
to be competitive and helps us to cre-
ate jobs and move away from a par-
tisanship that seems to characterize so
much of what happens in Washington.

The PRESIDING OFFICER. The Sen-
ator from South Carolina. ’

Mr. HOLLINGS. Madam President,
the dist{nguished Senator from Massa-
chusetts {s right on target. There is no
question that our dilemma was fore-
seen by many over the pest 10 years,
specifically the U.S. Council on Com-
petitiveness, headed up by John Young
of Hewlett-Packard, George Fisher,
then with Motorola and now Kodak,
and other business leaders, certainly a
nonppartisan group, which issued a doc-
ument entitled “Gaining New Ground,
Technology Priorities for America's
Future™ back in 1992, 2 years ago, and
it says:

The U.S. position in many critical tech-
nologies is slipping and. in some cases, has
been jost sltogether. Future trends are not
enCOuraging.

I ask unanimous consent to print the
entire document in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

GAmNING NEW GROUND: TECHENOLOGY
PRIORITIES FOR AMERICA'S FUTURE
EXECUTIVE BUMMARY

Throughout America's history, tecknology
bas been a major driver of economic growth.
It has carried the pation to victory in two
worid wars, created millioms of jobs, spewned
entire new industries and opened the pros-
pect of a brighter future. In many respects,
technology has been Americe’s ultimate
comparative advantage. Because of our great
techpological strengih, U.8. manufacturing
and service industries st00d head and shoul-
ders above other nations in world markets.

That comforting view is under assault. As
& result of intense international competi-
tion, America's technology edge bas eroded
in one industry after another. The U.S..
owned consumer ejectronics and factory su-
tomation industries have. been practically
eliminated by foreign competition; the U.S.
share of the world machine tool market has
slipped from about 50 percent to 10 percent;
and tbe U.S. merchant semiconductor indus-
try bas shifted from dominance to. s distant
second §n world markets. Even such Amer-
ican success stories as chemicals, computers

and aerospace bave foreign competitors close
on their heels. . .
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Blame for the problems has been laid at
many doorsteps: sluggish domestic produc-
tivity growth, closed foreign markets, the
deteriorating U.8. education and training
system, poor management and misguided
government policies in areas ranging from
capital formation to product liability laws.
Some fear the United States is too pre-
occupied with national prestige technology
projects to worry about investing in the ge-
neric enabling technologies that are critical
to the competitiveness of many industries.
Others charge that the United States is in-
creasingly turning over the difficuit jod of
commercialization and manofacturing tech-
nology to foreign companies. Unfortunately,
in turning over technology to its competi-
tors, America is turning over the keys to
economic growth and prosperity.

The American people and its leaders have
00 readily sssumed that preeminence in
scifence automatically confers technological
leadership and commercial success as well. It
does not. America assumed that government
support for science would be adequate to pro-
vide for technology. It is pot. In too many
sectors, America took technology for gract-
ed. Today, the nation is paying the price for
that complacency.

This report eximines the U.S. position in
critical technologies and the actions the na-
tion must take to strengtheén it.

KEY FINDINGS )

1. There is a broad domestic and international
consensus about the critical generic tech-
nologies driving economic growth and com-
petitiveness
The U.8. Office of Science and Technology

Policy, the U.B. Depertment of Commerce, -

the U.S. Department of Defense, Japan's
Ministry of International Trade and Indus-
try, the European Community and many in-
dividual industry groupe have all vompiied
similar lists of critical technologies. This
project examnined critical technologies from
the point of view of & cross section of U.S.
industry and confirmed the overlap of criti-
cal technologies that appesrs in these otker
studies. Given the broad consersus sabout
critical techpologies, it is time to move be-
yond making lists and begin implemernting
programs that will strexgihen U.S. techrno-
logica) leadership.

2. The U.S. position in many critical tech-
nologies iy slipping and, in some cases, has
been lost altogether. Future trends are not en-
couraging
America ploneered such technologies as

pumerically controlled machine toois, robot-

ics, optoelectronics and integrated circuits
only to lose leadership in them to foreign
competitors. Moreover, in many critical
technologies, ranging from leading-edge sci-
entific equipment to precision ® bearings,
trends are running against U.8. industry.

(See lists on pages 7 to 11.) The erosion of Lthe

U.S. position in critical technologies has

helped to highlight an important lesson

about industrial competition in the late 20th
century: a lead in acience is not sufficient to
sustain tachnological leadership. Scientific

excellence also must be supplemented by a

strong position in eritical technologies and

by the ability to convert these technologies
into manufactured products, processes and
services that can compete successfully in the
marketplace. Otherwise, America’'s jobs,
standard of living snd national security will
be in jeopardy and, because technology is in-
creasingly driving mew scientific advances,

80 will Ameérica's future Jesd in aclence.

3. Foreign governments are systematically
pursuing leadership in critical technologies.
Governments in other major industrialized

countries have unsed R&D incentives, public-

Private technology consortis, infrastructure




£

1

3

i3 73

™ ™

1 1o

1

3

™

IS A S B

CLARENCE A. LEE. JR.
ASSQCIATE DIRECTOR

enAa SectHon 3R
nding) L[4

Py

ADMINISTRATiVE» FFICE OF THE -

L. RALPH MECHAM . UNITED: STATES CQURTS JOHN K. RABIEJ

DIRECTOR é"fzﬁ

@3t SUPPORT OFFICE
WASHINGTON D.C. 20544

May 24, 1994

MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Report of the Administrative Actions Taken by the Rules Committee
Support Office

ADMINISTRATIVE ACTIONS

The Rules Committee Support Office was established by the Director in July
1992. The work of the office was previously performed by the Deputy Director and

attorneys from the agency ass1gned on a when needed basis. The followmg report

briefly outlines some of the major initiatives undertaken by the office to improve its
support function to the rules committees.

A Record Keeping

Under the Procedures for the Conduct of Business by the Judicial Conference
Committees on Rules of Practice and Procedure all rules-related records must "be
maintained at the Administrative Office of the United States Courts for a minimum
of two years and ... thereafter the records may be transferred to a Government Records
Center ...." Until 1992, all documents relating to the Federal Rules of Practice and
Procedure were archived with minimum indexing. Historical research of rules-related
issues was extremely cumbersome.

Beginning in late 1992, all rules-related records from 1935 through 1989 have
been entered on microfiche. Under a cooperative arrangement these records are
indexed and microfilmed by Congressional Information Service (CIS), a private
company located in Bethesda, Maryland. The index and microfilm are marketed, and
a copy is available in the library at the Administrative Office.

CHIEF, RULES COMMITTEE
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Administrative Report
Page Three

B. Distribution of Proposed Rule Changes

We recently reviewed the office’s procedures concerning the publication and
distribution of proposed amendments published for comment. We have found the
current procedures to be adequate, mainly because the proposed amendments are
published and widely disseminated by some of the major legal publishing firms, e.g.
West Publishing. But we have noted areas for improvement.

The most recent distribution of proposed amendments for comment was mailed
to all federal judges, the chiefjustice of the highest court of each state, members of the
American College of Trial Lawyers, many law school deans and professors, and other
interested parties who have requested over time to be on our mailing list.
Additionally, notice of the publication was published in the Federal Register.

Our first area of improvement has been the identification of major legal
organizations for public comment distribution. Relying on the Directory of the
American Bar Association, we have located a list of over sixty relevant ABA sections
and affiliated law associations. We have also contacted the American Association of
Law Schools to inquire about purchasing mailing labels for all law school deans.
Additionally, we have obtained a mailing list of all State Bar Associations. All
organizations not otherwise included in our mailing list are being added to our
permanent list.

We plan to add the names of approximately 200 individual lawyers and 100 law
professors to the mailing list every six months. The names will be chosen at random
from Martindale-Hubbell, the Directory of Law Teachers, and the National Association
of Criminal Defense Lawyers. Additional names will be selected every six months until
we achieve a total list containing about 2,500 names. These names will remain on a
temporary list. If any individual chosen in this manner does not comment on any
proposed amendments to the rules for three years their names will be stricken from
the list. Those commenting on a proposed amendment will be transferred to a
permanent list along with all legal organizations and associatioons.The temporary list
of names will be replenished apace maintaining 2,500 names at all times.

We are studying reformatting the title page of the publications containing
proposed amendments to the rules. Some subtle changes were made to it last year.
Other changes intended to clarify and highlight the request of the committees for
public comment are actively being considered.

C. Tracking Rule Amendments

At the January 1994, a draft time chart was prepared and distributed to the
members to keep trackof which rules are under consideration for amendment, and
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MEMORANDUM TO STANDING COMMITTEE
SUBJECT: FACSIMILE FILING STANDARDS
At its September 1998 session, the Judicial Conference took the following action:

The Judicial Conference referred to the Committee on Rules of Practice
and Procedure, in coordination with the Committees on Automation and
Technology and Court Administration and Case Management, for a
report to the September 1994 Conference, the question of whether, and
under what technical guidelines, filing by facsimile on a routine basis
should be permitted.

The Standing Committee reported to the Judicial Conference in March 1994 in
an informational item that it unanimously concluded that facsimile filing should not
be permitted on a routine basis. The committee agreed, however, that facsimile filing
should be permitted on a non-routine basis to reflect actual practices in the courts.
It revised the latest draft of the filing standards to facilitate such an approach.

The conclusions of the committee and the revised filing standards were
transmitted to the Committees on Automation and Technology and Court
Administration and Case Management. On March 22, 1994, the chair of the Court
Administration Committee responded and raised several concerns with the revised,
limited standards. (See attached letter from the Secretary to chairs of both
committees, Judge Williams’ response, and also an earlier survey of courts on facsimile
filing.) The Automation Committee is meeting on June 16-17, while the Court
Administration Committee is meeting on June 20-21.

The agendas of both committee meetings include consideration of the facsimile
filing standards issue. A report on the actions taken by the committees will be given

at the meeting.
A KRy

John K. Rabiej

Attachments

CHIEF, RULES COMMITTEE
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COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

JUDICIAL CONFERENCE of the UNITED STATES I?’E‘W‘I\‘» :

I

Honorable Ann C. Williams

Chair
March 22, 1994

Honorable Alicemarie H. Stotler
United States District Court
Post Office Box 12339

Santa Ana, California 92712

Dear Judge Stotler:

Thank you for forwarding the draft of "Standards for Facsimile Transmission."
I appreciate the opportunity to comment on the changes proposed by the Standmg
Committee on Rules of Practice and Procedure.

. In consideration of the comments and proposals of the Standing Committee on
Rules of Practice and Procedure, the Committee on Court Administration and Case
Management will revisit whether or not to continue to support the routine filing of
papers by facsimile transmission as a local option, at our next Committee meeting in
June. I anticipate that, given the concerns of your Committee as well as the
Committee on Automation and Technology, this Committee may well withdraw its
recommendation regarding routine filing by facsimile transmission.

At the same time, I must express some concern related to the proposed
guidelines. The purpose of the proposed guidelines for filing by facsimile, as presented
by the Committee on Court Administration and Case Management, was to provide
guidance to those courts which elected to enact local rules to allow for the acceptance
of filings by facsimile transmission on a routine basis. Thus, the guidelines were
designed specifically to apply to a more expansive policy on the acceptance of papers
than presently is authorized under Judicial Conference policy.! Indeed, if these
restrictive guidelines were to apply to current policy, they would greatly increase any
burdens on the clerks of court. It is important to maintain maximum flexibility for
emergency situations, especially for the appellate courts and for last minute filings in
death penalty cases. Although the guidelines clearly would serve a purpose if routine
facsimile transmission were allowed, our Committee does not want these restrictions to
hamper the clerks’ ability to accept emergency filings.

! Currently, the Judicial Conference allows the acceptance of papers trans;mitted
by facsimile transmission in narrow circumstances: (a) in compelling circumstances or
(b) under a practice which was established prior to May 1, 1991.
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